ALJ/SRT/hkr DRAFT CA-30
11/8/2001

Decision

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Application by OpTel (California) Telecom, Inc.
(U-5797-C) For Authority To Suspend The Application 01-01-006
Provision Of End User Local Exchange Services. (Filed January 5, 2001)

OPINION GRANTING APPLICATION TO SUSPEND
LOCAL EXCHANGE TELEPHONE SERVICE

1. Summary
OpTel (California) Telecom, Inc. (OpTel), which offers telecommunications

service to 430 customers in California, has filed for bankruptcy and seeks
Commission authorization to suspend local telephone service in California. As
required by Commission decisions interpreting Pub. Util. Code § 2889.3, and
General Order (GO) 96-A, customers have been notified in advance of the
termination of service, and OpTel has offered to assist them in transferring to
other carriers. While OpTel should have been clearer in its notification to
customers about this Commission’s role in approving OpTel’s request, we find,
on balance, that OpTel’s application should be granted.

OpTel may retain its certificate of public convenience and necessity
(CPCN), but may not resume service to local exchange customers, or transfer its
CPCN to a third party, unless it seeks and receives affirmative Commission
consent to do so. OpTel shall also seek Commission approval pursuant to Pub.
Util. Code § 851 if in the future it seeks to transfer any of its regulated business

assets to a third party.
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2. Background
OpTel is a Delaware corporation headquartered in Dallas, Texas. Itis

authorized in California to provide competitive local exchange services as a
reseller and a facilities-based carrier pursuant to Decision (D.) 97-04-004, and is
authorized to provide facilities-based interexchange service pursuant to
D.97-06-100. The company’s utility identification number is U-5797-C. OpTel’s
discontinuation of service will affect 430 end users, all of whom are residents of
multiple dwelling unit properties served by OpTel.

OpTel and its affiliates have filed petitions under Chapter 11 of the
Bankruptcy Code in the Bankruptcy Court for the District of Delaware.! OpTel
states that it has determined that it must discontinue operations in California.
Specifically, it requests authority “to suspend its provision of end user local

exchange services for an indefinite period of time.”2 OpTel states that it

may reinstitute these [local exchange end user service] or other
offerings in the future, but has no current plans to do so. In the
event that OpTel determines with finality that it will exit the
California market, it will so advise the Commission and request
cancellation of its operating authority.

3. Notice to Customers
Under Pub. Util. Code § 2889.3, before a telephone corporation providing

interexchange services discontinues service to its customers, it must provide
affected customers with written notice at least 30 days prior to the termination

and assist in transferring the customers to another carrier. The notice must

1 United States Bankruptcy Court for the District of Delaware, Chapter 11 Case
No. 99-3951 (SLR).

2 Application, filed Jan. 5, 2001, at 1.
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describe the transfer arrangements, set forth the terms and conditions of the new
service, and provide a toll-free number for questions. The transfer itself must be
made without charge to the customer. The Commission has extended these
requests to carriers providing local exchange services.?

In an Amendment to Application filed April 2, 2001 (Amendment), OpTel
explained its process for transferring its customers to other local exchange
carriers. On December 18, 2000 (for residents of four multiple dwelling units)
and January 18, 2001 (for residents of the remaining multiple dwelling unit),
OpTel notified affected customers of its intent to discontinue service to those
units. (An exemplar of the letter appears as Appendix A to this decision.) OpTel
gave information on how to contact the incumbent local exchange carrier, Pacific
Bell, and stated that it would cooperate with the customers’ chosen service
provider in the transfer of their telephone service. It also informed customers of
its application to discontinue service pending before the Federal
Communications Commission (FCC), and gave information on how to contact
the FCC. However, OpTel did not mention its application to this Commission to
suspend service, or state that such suspension could not occur without the
Commission’s approval.

OpTel stated that “[a]ny deposits or refunds that may be due to you from
OpTel will be sent to you approximately 30 days following the discontinuation of
your telephone service.”* As of April 2, 2001, it had already refunded, or
planned to refund “all unapplied deposits and advance payments made by its

customers in accordance with the provisions of its tariff governing return of

3 See D.97-06-096, D.01-06-036, and GO 96-A.

4 See Appendix A hereto.
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customer deposits and credit balances.”> OpTel also provided its customers a
toll-free number to which to direct questions.

OpTel stated in the Amendment that “prior to the date of this
[A]lmendment, all of OpTel’s customers migrated their services to other local
exchange carriers and OpTel is no longer providing any local exchange services
to any end users in California.”® OpTel went on to state that it “did not
discontinue service to any customer in good standing who did not voluntarily
migrate service to another carrier, first.”?

This Commission has no open complaints from any OpTel customer
regarding the way in which OpTel effected the customer transfer. The
Commission has one closed informal complaint from an anonymous caller
indicating that the caller was told s/he could have call forwarding from his/her
old OpTel telephone number to the new number, and that it turned out call
forwarding would not work without having someone “reconfigure [the]
telephone box switches.”® However, the customer never followed up with the
Commission, and the informal complaint is now listed as closed. This complaint
does not provide sufficient evidence to deny OpTel’s application since it is
anonymous and closed. OpTel provided a sworn statement indicating that it

received no opposition to its proposal to suspend service.® OpTel also swore that

[¢,]

Amendment to Application, filed April 2, 2001, at 4.

6 1d. at 1.

7 1d. at 4.

8 The Commission’s summary of the complaint is Appendix B hereto.

9 Id. at 2; see also Verification and Declaration of Scott Williams (OpTel’s Vice President and
General Counsel), swearing to the lack of opposition.
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it was “not aware of any formal complaints pending against Applicant at the
Commission, the [FCC], or any other state regulatory commission.”10

Finally, OpTel stated that if it were to seek to transfer any of its property to
third parties in the future, it would file a Pub. Util. Code § 851 application for

Commission approval of such a transaction.

4. Discussion
We accept OpTel’s representations that its withdrawal from the

telecommunications market is necessary in view of the company’s financial
distress.

With one exception, OpTel has undertaken the customer notification
process required by law, providing customers with sufficient notice and
opportunity to select another provider and minimize service disruption. OpTel
should have notified customers that not only the FCC but also this Commission
had to approve OpTel’s plans. We will not deny OpTel’s application based on
this omission, especially since OpTel filed this application in January 2001. Since
that time, a significant downturn in the telecommunications market has required
that we issue several decisions passing on the adequacy of competitive local
exchange carriers’ wholesale transfers of their customers to other carriers.!
These decisions have reiterated our customer notice requirements, including the
requirement that an applicant to discontinue service state that the Commission

must approve such plans. Because OpTel mentioned the FCC’s role in approving

10 ]d.

11 See, e.g., D.01-06-036 (Verizon Select Services), D.01-08-068 (Cable and Wireless),
D.01-09-040 (Rhythms Links), and D.01-10-063 (BroadBand Office Communications,
Inc.).
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the application, and filed its application in January 2001, we approve the
application without requiring another customer notice. However, new
applicants should be careful to indicate in their customer notices the
Commission’s role in approving plans to discontinue service.

This is an uncontested matter in which the decision grants the relief
requested. Accordingly, pursuant to Pub. Util. Code § 311(g)(2), the otherwise

applicable 30-day period for public review and comment is being waived.

Findings of Fact
1. OpTel, a telecommunications carrier, has filed for bankruptcy and wishes

to suspend local exchange telephone service in California for an indefinite period
of time.

2. OpTel notified its local exchange customers of the need for them to transfer
carriers, offered to assist in the transition, gave customers contact information for
the incumbent local exchange carrier (Pacific Bell), provided a toll free number
for questions related to the transfer, and offered and made customer refunds.

3. The sole complaint related to the transfer is anonymous and closed.

4. All of OpTel’s customers have transferred service to other carriers.

5. OpTel is not aware of any formal complaints pending against it at this
Commission, the FCC, or any other state regulatory commission.

6. OpTel did not explicitly state in its customer notice that this Commission

must approve OpTel’s plans.

Conclusions of Law

1. No protests have been filed, and no hearing is necessary.
2. Inall but one respect, OpTel’s customer notice efforts conform to Pub. Util.

Code § 2889.3, GO 96-A, and Commission decisions.
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3. OpTel should have stated in its customer notice that this Commission had
final say over OpTel’s decision to suspend service. However, Since OpTel filed
its application in January 2001, it may not have been aware of this requirement,
which the Commission reiterated in detail in several decisions issued later in
2001. New applicants seeking to discontinue or suspend service shall include
such information in their customer notices.

4. OpTel’s application to suspend service should be granted.

5. The informal complaint related to the transfer does not provide sufficient

evidence to deny OpTel’s application since it is anonymous and closed.

ORDER

IT IS ORDERED that:

1. The application of OpTel (California) Telecom, Inc. (U-5797-C) (OpTel) for
Authority to Suspend the Provision of End User Local Exchange Services is
granted, subject to the conditions set forth below.

2. OpTel shall make all books and records available for review and inspection
upon Commission staff request.

3. OpTel may retain its certificate of public convenience and necessity
(CPCN), but may not resume local exchange service to customers, or transfer its
CPCN to a third party, without the affirmative consent of this Commission.

4. OpTel may not transfer regulated business assets to a third party without
Commission authorization pursuant to Pub. Util. Code § 851.

5. OpTel shall refund all outstanding customer balances and deposits and
notify the Commission’s Telecommunications Division by Advice Letter when it

has done so, attaching evidence documenting such refunds.
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6. In the event that OpTel determines with finality that it will exit the
California market, it shall advise the Commission and request cancellation of its
CPCN.

7. The authority granted in this order shall expire if not exercised within 12

months after the effective date of this order.
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8. Application 01-01-006 is closed.
This order is effective today.

Dated , at San Francisco, California.
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APPENDIX A

OpTel

The Multi-Family
Telecommunications Specialist

December 18, 2000
NOTICE OF DISCONTINUATION OF TELEPHONE SERVICE

Dear OpTel Telephone Customer:

Please be adV|s%d that OpTel |ntﬁnds to d|scont|rwe the provrsé of local
and Io d|stance tele one serV|ce to the propertly gou resi ectlve
on or r anuady As ar sult, as of that date, OpTel may no longer b

available to provide you wrth local or fong distance service.

You will need to Htake arrapg rpents for other teIePhone rvrce TeI
encourages ou to imme atety a Pans to transfer 0O T oca an
distance™ tel phone serv ces to t e ternative .service ﬁ)rovr er our ¢ 0|ce
Althou é/o trans er your te FOP ne _sern |ces t aIternat| provi rof
our c oice, in the event u would like Pacl ic Be Te emt e |ncu
ocal tee hone compar}?/ our new prow elr you shou or ert etr ns ero
our I|ce from Pacific Be ﬁ phone by ca nrlg lé%OO -31 % ?urse
P e] will cooperate with your chosen service provider in the transfer of your
telephone service.

% deposits or refunds that a pbe due to lyou from OPTeI will be sent to
you approximately 30 days following t e dlscontlnua on of your telephone service.

OpTel has filed an application W|th e FCC for autho it dlscontlnue
service. aps o,es S g PP ﬁ t I 1 tﬂl

above normally authoriz ro%?
discontinuance o serV|ce unLess it |s own that customers. would nable {o
rece|ve serV|ce r a reasonable substltute from ano%her carn r or tha t ublic
conve necessity Is ot erv¥]|se adversely a ected g u wis {ect
Xo ou |e your comments wit ays “after recei t this not|f|ca ion
dresst em to edera Com unlcatl PS Co m|s5|on Washington, D.
referencin 3.71 A p cat|on 0 % Commen s should include

SrP? élc m?ormatlon about t act of } ro ose drscontrnuance upon you,
Ing any inability to acquwe r asonable substltute service.

OpTel has appreciated the o portunlth/ato be our teleghone service

Browder Please |recPan¥ guestions you may have to OpTel's Customer Service
epartment at 800-487-33

Sincerely,

OpTel

(END OF APPENDIX A)



A.01-01-006 ALJ/SRT/hkr

APPENDIX B

CALI FORNI A PUBLI C UTI LI TI ES COVM SSI ON
CONSUMERS SERVI CES DI VI SI ON
CONSUMERS AFFAI RS BRANCH
CONTACT: 01-00-5212 Residenti al

Consunmer Nanme: " REDACTED'
Cont act Handl ed by: Eddie R Seigler

Contact Filed: 29-JAN-2001 To Utility: Cl osed On: 29-JAN-2001
Contact Type: Informal Conpl aint Cont act Source: Phone
Util Industry Type: Conpetitive Local Carrier

CORP | D/ Nane: 5797 OPTEL (CALIFORNIA) TELECOW | NC.
Billing Agent:

Cat egory: Service Subcat egory: Conpany Practice
Servi ce Addr: 00000
Mai | i ng Addr:
Uility Account 1D:
Phone#:
( CBR#) :

Doi ng Busi ness as (DBA):
Subm tted by:

**!:i-irtiiiiit***tttt!i‘tiiti!i!tt!!t*lt***it**iiti*iii*itiit**t**l‘***t!tt*‘!!i
Details to Uility

CUSTOMER SAYS SW TCHED FROM OPTEL TO ANOTHER LOCAL CARRI ER AND WAS
PROM SED THEY COULD DO CALLL FORWARDI NG. ... BUT NOW SAYS CAN NOT
... WOULD HAVE TO HAVE SOVEONE RECONFI GURE TELEPHONE BOX SW TCHES

(END OF APPENDIX B)



